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In  Re  Ramsay  and  Heselmann  (1983),  148  D.L.R.(3d)  764  (Ont.Div.Ct.)> 
the  appellant  was  the  owner  of  12  rooms,  and  let  out  one  room  to  the 
respondent.  A  document  was  signed  which  served  as  the  contract  for 
accommodation.  The  parties  described  the  respondent  as  a  guest  as  per 
the  Innkeepers  Act,  R.S.O.  1980,  c.217.  The  respondent  defaulted  in 
rent  payments  and  the  appellant  seized  his  personal  goods.  Under  the 
Innkeepers  Act,  if  the  appellant  was  a  'lodging-house  keeper',  he  would 
be  entitled  to  seize  goods  for  default  in  rent.  It  was  held  by  Griffiths,J. 
that  the  issue  must  be  looked  at  in  broader  context:  that  is,  whether  the 
respondent  was  a  licensee  (guest)  or  tenant.  Characterizing  the  relation¬ 
ship  in  the  agreement  as  a  guest  was  insufficient  to  create  a  license. 
Following  Marchant  v.  Charters  [1977]  3  All  E.R.  918,  Griffiths,  J. 

accepted  the  proposition  that  the  issue  was  whether  the  occupier  should 
have  a  stake  in  the  room  or  only  permission  to  occupy.  Exclusive  possession 
is  a  factor  but  is  not  conclusive.  It  was  held  that  the  evidence  was  in¬ 
sufficient  to  establish  the  owner  as  a  lodging-house  keeper  as  the  true 
nature  of  the  relationship  (e.g.  whether  exclusive  possession  was  con¬ 
ferred)  was  not  revealed. 
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2.  CERTAINTY  OF  TERMS 


In  Harvey  v.  Pratt,  [1965]  2  All  E.R.  786, 

[1965]  1  W.L.R.  1025,  (Eng.  C.A.),  the  following 
document  was  depended  on  to  form  the  lease. 

"This  is  to  certify  that  Edwin  Charles  Pratt 
agrees  to  lease  the  property  known  as  Broadway 
Service  Station,  including  offices  therein,  at 
an  inclusive  annual  rent  of  L2,125  per  annum 
exclusive  of  rates  for  a  period  of  21  years 
with  option  to  renew  or  purchase  at  the  end 
of  that  period.  And  that  Mr.  Bernard  Harvey 
has  agreed  to  the  above,  stock  and  equipment 
to  be  purchased  at  agreed  valuation.  And 
that  to  seal  this  contract  Edwin  Charles  Pratt 
has  given  and  Bernard  Harvey  has  accepted  a 
cheque  amounting  to  L100  to  be  deducted  From 
the  completion  statement.  (Signed)  Edwin  C. 
Pratt,  B.C.  Harvey",  and  witnessed  by  D.J. 
Humphries. 


Pratt  never  went  into  occupation  of  the  premises, 
because  Harvey  made  an  agreement  with  an  oil  company 
and  refused  to  continue  with  Pratt.  Is  there  a  valid 
lease  agreement  which  Pratt  can  enforce? 


A  letter  outlining  all  the  terms  of  a  lease,  and  providing  that  a  formal 
lease  agreement  is  to  be  executed,  ii  signed  by  all  of  the  parties  concerned. 
Possession  is  then  taken  and  rend  paid.  Is  there  a  lease  of  the  property 
if  no  formal  lease  is  executed  pursuant  to  the  letter?  Refer  Horse  and 
Carriage  Inn  Ltd,  v.  Baron  (1975),  53  D.L.R.(3d)  426  (B.C.S.C.). 

In  Re  Casson  and  Handisyde  (1974),  3  O.R.(2d)  471  (Ont .  Co.  Ct.),  the 
head  tenant  agreed  to  allow  the  subtenant  to  remain  so  long  as  his  own  possess i 
continued;  this  period  was  expected  by  both  to  be  a  matter  of  several  years. 

The  head  tenant,  however,  himself  held  only  on  a  month-to-month  basis. 

Blair  Co.  Ct.  J.  assumed  that  the  verbal  agreement  between  the  head  tenant 
and  subtenant  satisfied  the  Statute  of  Frauds  as  to  verbal  leases,  but 
concluded  that  the  agreement  failed  to  provide  for  a  definate  term,  and 
so  was  void. 

A  similar  problem  was  dealt  with  in  Humans  v.  Doyon,  [1945]  2  D.L.R. 

312,  [1945]  O.W.N.  275  (C.A.),  where  the  lessee  was  purportedly  allowed 
to  occupy  "as  long  as  he  wants  to".  Such  a  term  is  too  indefinate  to  create 
a  lease,  and  so  would  only  give  a  tenancy  at  will.  The  Court  found, 
however,  that  the  monthly  payment  of  rent  could  and  did  indicate  the 
creation  of  a  monthly  tenancy,  such  being  terminable  on  one  month's  notice. 

These  cases  may  be  compared  with  Centaploy  Ltd,  v,  Matlodge  Ltd.,  [1973] 

2  All  E.R.  720,  [1973]  2  W.L.R.  832  (Ch.),  where  garages  were  let  for  L12 
for  one  week's  rent  "to  continue  until  determined  by  the  lessee".  Whitford 
J.  found  that  this  agreement  provided  for  a  periodic  "tenancy  from  week  to 
week  unless  determined".  It  was  argued  that  the  absence  of  a  fixed  date 
for  determination  made  the  tenancy  uncertain  and  therefore  void,  but  this 
claim  was  rejected,  on  the  grounds  that  such  a  requirement  did  not  apply  to 
periodic  tenancies. 
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No  ea-e  of  this  kind  has  ever  been  considered  by  the  courts 
before,  and  I  do  not  think  the  dicta  in  t lie  previous  cases  should 
be  read  as  excluding  a  case  of  this  kind  where  a  landLord  seeks,  bv 
a  course  of  intimidation,  to  "  annul  his  own  deed.”  to  contradict 
bis  own  demise,  by  ousting  tin*  tenant  tn  >rn  the  possession  which 
the  landlord  has  conferred  upon  her. 

Secondly,  if  direct  physical  interference  is  a  necessary  element 
in  the  breacli  of  covenant  that  element  can  be  found  in  this  case  to 
a  substantial  extent,  as  I  have  already  stated. 

Next  there  is  the  question  as  to  the  amount  of  damages  for  the 
breach  of  the  covenant.  The  sum  adjudged  was  £100.  There 
was,  however,  no  allegation  or  evidence  of  any  actual  pecuniary 
or  material  damage  suffered  bv  the  tenant.  The  onlv  wrongful  act 
alleged  was  a  breach  of  covenant,  that  is,  a  breach  of  contract. 
N’o  tort  such  as  trespass  or  nuisance  was  alleged.  An  application 
at  the  trial  for  leave  to  amend  by  adding  a  claim  in  nuisance  was 
refused.  As  the  claim  was  only  in  contract  and  not  in  tort, 
punitive  or  exemplary  damages  could  not  properly  be  awarded: 
Vcrcra  v.  Yandiyar . 10  Accordingly,  there  was  no  ground  for 
awarding  any  damages  other  than  nominal  damages,  which  I 
would  assess  at  40s. 

The  reduction  of  the  amount  of  damages  does  not  affect  the 
injunction,  which  was  properly  granted  to  restrain  repetition  of 
the  breach  of  covenant  found  to  have  been  Committed.  It  is 
true,  as  Mr.  Lester  pointed  out,  that  the  particulars  of  claim 
failed  to  allege,  as  thev  should  have  done,  that  the  landlord 
threatened  and  intended  to  continue  or  repeat  the  breach  unless 
restrained  by  order  of  the  court.  This,  however,  was  a  minor 
defect  in  the  pleading  which  should  not  affect  the  decision.  The 
intention  can  and  should  be  inferred  from  the  evidence. 


Malzy  v.  Eichholz,  [1916]  2  K.B.  308,  85  L.J.K.B.  1132  (C.A.),  involved 
the  lease  by  the  defendant  to  the  plaintiff  of  a  restaurant  property,  being 
part  of  a  block  of  shops  and  offices  held  by  the  defendant.  The  defendant 
then  let  an  adjoining  property  to  a  third  party,  who  used  them  in  a  way 
creating  a  public  nuisance  for  the  plaintiff  restauranteur .  The  Court  held 
that  the  fact  that  the  lessor  (defandant)  had  not  participated  in  or  authorized 
the  nuisance  created  by  the  third  party  meant  that  he  was  not  in  breach  of 
the  covenant  for  quiet  enjoyment: 

there  is  no  authority  and  no  principle  for  holding  a  landlord  liable 
under  a  covenant  for  quiet  enjoyment — that  is  to  say,  that  he  has 
done  anything  which  renders  him  liable  to  damages  under  the 
covenant  in  respect  of  quiet  enjoyment — merely  because  he  knows 
of  what  is  being  done  and  does  not  take  nnv  steps  to  prevent  what 
is  being  done.  There  must  be  something  much  more  than  that.  ^ 

Compare  this  with  the  result  in  Sampson  v.  Hodson-Pressinger ,  [19811  3 
All  E.R.  710  (C.A.),  reproduced  in  part  infra. 
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In  the  recent  case  of  McCall  v  Abelesz  [1976]  1  All  E.R.  727 
(C.A.),  the  landlord’s  failure  to  pay  the  bills  resulted  in  the 
supplies  of  electricity,  gas  and  water  being  cut  off.  Lord  Denning, 

M.R.  referred  to  Kenny  v  Preen  as  an  example  of  an  established  common 
law  remedy  for  the  tenant  in  such  situations. 

1 1 

Furthermore,  I  see  no  need  to  give  any  new  civil  remedy  for 
harassment.  As  I  understand  it,  the  law  already  gives  a  perfectly 
good  civil  action  for  damages.  In  the  present  case,  where  the  gas 
and  electricity  were  cut  off,  the  tenant  could  sue  the  landlord 
for  breach  of  the  implied  term  that  he  would  supply  the  gas  and 
electricity  through  the  meters  so  long  as  the  tenancy  continued. 

I  should  have  thought,  too,  that  it  would  be  a  breach  of  the  covenant 

for  quiet  enjoyment.  This  covenant  is.  not  confined  to  direct  physical 

interference  by  the  landlord.  It  extends  to  any  conduct  of  the 

landlord  or  his  agents  which  interferes  with  the  tenant’s  freedom 

of  action  in  exercising  his  rights  as  tenant:  see  Kenny  v  Preen .  per  Pearson 

L.  J.  .  It  covers,  therefore,  any  acts  calculated  to  interfere 

with  the  peace  or  comfort  of  the  tenant,  or  his  family. 


4  * 

It  seems  to  me,  too,  that  the  courts  could  grant  an  injunction 
to  restrain  any  breaches:  and  this  could  be  brought  in  the  county 
court  as  ancillary  to  a  claim  for  damages.  Those  civil  remedies 
are  sufficient  to  deal  with  most  cases  of  harassment.'1 


A  landlord  slapped  a  tenant's  children  and  threatened  the 
tenant  and  her  children  with  physical  violence.  These  events  took 
place  just  outside  the  demised  premises.  Was  there  a  breach  of 
the  implied  covenant  for  quiet  enjoyment? 

See  Hormidge  v  Magur  [1947]  1  D.L.R.  415,  [1946]  3  W.W.R.  668 
[B.C.C.A.). 


In  Factory  Footwear  Outlet  v.  Taylor  (1983),  41  Nfld  6  P.E.I.R. 

91  (Nfld.Dist.Ct .) ,  the  landlord,  Taylor,  sent  a  notice  to  vacate  to 
the  tenants  apparently  in  response  to  alleged  breaches  of  covenant. 

The  judge  found  no  substantial  evidence  of  breaches.  The  tenant  argued 
that  the  notice  to  vacate  constituted  a  breach  of  h is  covenant  for  quiet 
enjoyment.  Riche,  D.C.J.  held  that  physical  interference  is  required  for 
breach  of  the  covenant  for  quiet  enjoyment.  The  sending  of  the  notice 
was  an  annoyance  -but  was  not  an  actual  interference . 


93 


Landlord's  obligations  are  not  necessarily  restricted  to  the  demised 
premises  themselves.  The  tenant  of  a  basement  apartment  in  Fanjoy  v.  Gaston 
(1981),  127  D.L.R.(3d)  163  (N.B.C.A.),  injured  herself  in  a  fall  on  a  common 
staircase  in  the  building,  and  brough  an  action  against  the  defendant  landlord 
for  damages  for  personal  injuries.  The  Court  held  that  in  leasing  the 
apartment  the  landlord  gave  an  "implied  undertaking",  or  had  an  "implied 
contractual  obligation",  to  keep  the  tenant's  means  of  access  to  her  apartment 
in  reasonably  safe  condition. 

The  construction  of  a  new  building  by  the  defendant  landlord  in  the 
parking  area  of  its  shopping  centre  affected  traffic  to  the  detriment  of  the 
business  of  the  plaintiff  tenant  in  Langley's  Ltd,  v  Lawrence  Manor  Inv.  Ltd. , 
[1960]  O.W.N.  436  (H.C.).  King  J.  held  that  the  attachment  of  a  plan  to  the 
lease  which  showed  the  original  parking  area  was  intended  to  confirm  that 
this  area  would  be  available  for  parking.  Hence,  he  found,  the  new  construction 
did  constitute  a  derogation  from  the  property  granted  in  the  lease,  so  the 
plaintiff  was  entitled  to  damages. 

This  may  be  compared  with  the  more  recent  case  of  Clark ' s-Gamble  of 
Canada  Ltd,  v  Grant  Park  Plaza  Ltd.,  [1967]  S.C.R.  614,  64  D.L.R.(2d)  570, 

61  W.W.R.  472,  where  the  Supreme  Court  of  Canada  affirmed  the  theory  that 
for  a  landlord  to  allow  competitive  enterprises  in  neighbouring  premises  is 
not  a  derogation  from  his  grant.  Protection  from  competition  would  involve 
a  contractual  term  which  must  be  agreed  to  in  specific  terms  by  the  parties 
to  the  lease. 
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quately  and  sufficiently  heated;  and.  furthermore.  I  think  that 
there  is  nothing  in  the  fact  that  the  case  is  one  between  landlord 
and  tenant  to  render  the  law  upon  which  I  am  acting  inappli¬ 
cable.  7b  Las sallc  v.  Guildford,  [1901]  2  K.B.  215.  determine* 
that  a  tenant  can  sue  upon  a  collateral  verbal  warranty,  and 
puts  an  end  to  the  suggestion  in  earlier  eases  that  there  can  be 
no  suit  on  a  warranty  unless  it  is  in  the  lease.  ..-1  fortiori,  there 
can  be  an  action  upon  a  collateral  contract  such  as  this. 

Nor  does  the  Statute  of  Frauds  afford  any  answer,  even  if 
pleaded — and  here  it  is  not:  for  it  is  laid  down  in  Halsbury's 
Laws  of  England,  vol.  7,  p.  383,  that  where  there  are  two  dis¬ 
tinct  agreements,  one  of  which  is  and  the  other  is  not  within  the 
statute,  the  promise  which  is  not  required  to  be  in  writing  to  be 
within  the  statute  may  be  enforced,  even  though  it  is  not  evid¬ 
enced  by  a  writing. 

[Plaintiff  was  awarded  $750  damages.] 


In  Duke  of  Westminster  and  Others  v.  Guild  (1984),  3  All  E.R.  144 
(English  C.A.),  a  section  of  drain,  situated  under  the  landlord's  private 
road  and  unknown  to  either  the  landlord  or  the  tenant  at  the  time  of  the 
contract,  became  blocked.  The  contract  stipulated  a  covenant  for  repair 
upon  the  tenant;  there  was  no  corresponding  obligation  placed  upon  the 
landlord.  Nevertheless,  the  tenant  argued  on  the  grounds  that  the  land¬ 
lord  should  bear  the  cost  of  repair:  (i)  on  the  true  construction  of  the 
contract,  there  was  an  implied  obligation  on  the  landlord  to  keep  in  re¬ 
pair  the  drain  under  his  portion  of  land;  (ii)  even  if  there  was  no  implied 
obligation,  the  landlord  is  under  a  duty  of  care  to  repair  the  drain. 

The  court  held  that  the  tenant  was  solely  liable  for  the  cost  of 
repair.  For  commercial  premises,  there  is  no  implied  covenant  to  repair. 

An  obligation  may  be  implied  in  order  to  give  'business  efficacy'  to  the 
agreement,  or,  in  other  words,  to  insert  a  term  which  both  parties  would 
have  agreed  to  without  hesitation.  But  in  this  case,  the  covenant  was 
explicitly  upon  the  tenant;  in  addition,  the  onerous  nature  of  implying 
such  a  covenant  and  the  fact  that  the  law  of  easement  would  not  require 
the  landlord  to  perform  the  repairs  -  all-  of  these  factors  negative  an 
intention  for  the  landlord  to  be  obliged  to  repair. 

With  respect  to  the  duty  of  care  argument,  this  duty  is  applied 
when  the  landlord  has  in  his/her  control  something  ancillary  to  the 
premises  demised  then  one  must  take  proper  care  of  this  part.  This  is  not 
applicable  in  the  present  case  as  it  was  the  tenant's  water  which  caused 
the  damage  and  again,  the  law  of  easement  denies  an  obligation  to  repair 
when  the  landlord  does  not  cause  the  problem. 
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In  Tucker  et  al .  v.  Scott  (1980),  22  R.P.R.  255  (Co.Ct.),  the 
landlords  brought  this  action  to  claim  arrears  in  rent.  The  tenant 
filed  in  defence  claims  that  she  was  entitled  to  deduct  certain  amounts 
from  rent  owing  -  as  she  did  -  because  of  alleged  breaches  under  s.89 
and  96(1)  of  the  Landlord  and  Tenant  Act.  The  landlord  had  initiated 
substantial  improvements  to  the  wiring  and  plumbing  of  the  rental  pre¬ 
mises.  After  some  days  of  work,  the  tenant  was  left  with  a  couple  of 
holes  in  her  closet;  as  well,  there  was  debris  left  in  the  hallways 
and  the  backyard  of  the  premises  for  several  weeks.  Judge  Borins  held 
that  no  breach  of  the  covenant  for  quiet  enjoyment  had  occurred:  the 
disturbances  being  of  a  minor  nature.  It  was  also  held  that  no  breach 
of  s.96(l)  had  occurred.  It  was  clear  that  the  apartment  was  reasonab¬ 
ly  fit  for  habitation  and  the  holes  in  the  apartment  did  not  constitute 
a  state  of  non-repair.  While  they  should  have  been  replastered,  they 
did  not  impair  the  use  of  the  apartment.  Judge  Borins  made  additional 
comments  on  the  relief  afforded  by  s.96(3).  It  was  indicated  that  the 
tenant  should  not  deduct  from  the  rent  payable.  Application  to  the 
court  should  first  be  made.  Further,  if  any  repairs  are  required,  this, 
too,  should  be  done  by  application.  If  the  repairs,  however,  are  urgent 
the  tenant  might  undertake  such  repairs  and  then  apply  to  the  court  for 
authorization  for  a  set-off. 

Under  s . 106 (a) , (b) ,  Judge  Borins  pointed  out  an  inconsistency  in 
drafting.  Section  106  speaks  of  covenants,  and  therefore  would  be 
inappropriate  to  deal  with  s.96  because  it  relates  to  a  duty.  It,  there¬ 
fore,  is  unnecessary  for  a  tenant  to  pay  into  court  the  arrears  if  the 
tenant’s  defence  is  an  alleged  breach  of  s.96. 

Further,  if  the  tenant  wishes  to  gain  more  from  the  defence  under 
s.96  than  only  a  set-off,  that  is,  to  obtain  affirmative  relief,  the 
tenant  is  obliged  to  commence  its  own  application  or  cross-application. 
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In  the  case  of  Temlas  Apartments  Inc,  v  Desloges  (1980),  112  D.L.R.(3d) 
185,  29  O.R.(2d)  30  (H.C.),  the  tenants  (defendants)  had  vacated  the  premises 
in  question  and  ceased  to  pay  rent.  At  trial  it  was  proven  that  the  hot- 
water  system  of  the  apartment  was  contaminated  with  rust,  sand,  and  iron 
filings;  the  tenants  sought  to  rely  upon  a  convenant  contained  in  the  lease 
obliging  the  landlord  to  maintain  the  premises  Min  a  good  state  of  repair, 
fit  for  habitation".  On  appeal  Maloney  J.  examined  theissue  of  whether  the 
admitted  breach  of  this  covenant  by  the  landlord  was  so  fundamental  to  the 
contract  of  lease  that  the  tenants  could  treat  it  as  at  an  end.  He  held 
that  this  breach  did  not  interfere  with  the  fundamental  purpose  of  the 
contract,  and  so  the  tenants'  only  remedy  would  have  been  in  damages. 
Consequently,  their  liability  for  rent  was  upheld. 

Note,  however,  that  this  does  not  preclude  a  tenant  from  applying  under 
s.96(3)  of  the  Landlord  and  Tenant  Act  for  termination  of  the  tenancy. 

The  House  of  Lords  considered  the  duty  of  a  landlord  to  repair  common 
areas  of  an  apartment  building  in  Liverpool  City  Council  v  Irwin,  [1976]  2 
All  E.R.  39,  [1976]  2  W.L.R.  562.  In  that  case  the  tenants  complained  of 
continual  failure  of  elevators,  insufficient  lighting  on  stairs,  and  blockage 
of  garbage  chutes,  inter  alia.  The  contract  of  lease  was  not  wholly  in 
writing,  so  the  question  was  what  duties  were  to  be  placed  upon  the  landlord. 
Lord  Wilberforce  denied  that  the  Court  would  simply  imply  "reasonable  terms" 
where  the  contract  was  itself  silent,  but  agreed  that  the  contract  must  be 
taken  to  include  such  conditions  "as  the  nature  of  the  contract  itself 
implicitly  requires,  no  more,  no  less;  a  test  in  other  words  of  necessity". 

He  held,  as  a  consequence  of  the  nature  of  the  landlord-tenant  relationship 
in  this  case,  that  the  landlord  must  be  understood  to  undertake  a  "reasonable" 
degree  of  care  to  repair  these  items.  Similar  concurring  judgements  were 
given  by  the  other  law  lords. 

The  standard  of  reasonableness  which  is  adopted  in  Irwin  is  discussed 
as  well  in  O'Brien  v  Robinson,  [1973]  1  All  E.R.  583,  [1973]  _A.C.  912  (H.L.). 
In  that  case  the  ceiling  of  the  tenants'  house  fell  in,  injuring  them,  due 
to  a  defect  unknown  to  either  landlord  or  tenant.  A  covenant  to  keep  the 
premises  in  repair  by  the  landlord  was  implied  into  the  lease  by  statute. 

It  was  held  that  this  covenant  did  not  place  the  landlord  under  a  duty  to 
remedy  the  defect  in  question  unless  and  until  he  has  "such  information  as 
would  put  a  reasonable  man  upon  inquiry  as  to  whether  works  of  repair  are 
needed" . 

The  0 ' Brien  case  as  well  drew  a  distinction  between  "latent"  and 
patent"  defects  in  the  premises,  accepting  the  conclusion  of  the  Court  of 
Appeal  in  Morgan  v  Liverpool  Corp.,  [1927]  2  K.B.  131,  thereon.  In  the  latter 
case  it  was  held  as  a  condition  precedent  to  the  liability  of  the  landlord 
for  harm  due  to  a  latent  defect  that  notice  thereof  be  given  by  the  tenant. 
This  extends  the  principle  to  include  all  defects,  and  not  just  those  of  a 
patent  nature.  In  n  .  ‘ ther  case  is  it  decided  expressly  what  would  be  the 
liability  of  the  landlord  for  a  defect  of  which  he  had  notice  from  some 
source  other  than  the  tenant. 
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1.  PAYMENT  OF  RENT  AND  DEFENSES  TO  RENT  ACTIONS 

(a)  Surrender  and  Abandonment 


We  have  previously  considered  the  doctrines  of  surrender  and 
abandonment  in  Goldhar  and  Highway  Properties  (supra) .  The  student 
might  find  it  useful  to  review  those  cases  at  this  point. 


The  case  of  Commercial  Credit  Corp.  Ltd.  v  Harry  D.  Shields  Ltd.  (1980), 
112  D.L.R. (3d)  153,  29  O.R. (2d)  106,  15  R.P.R.  136  (H.C.),  affirmed  (1981), 

122  D.L.R. (3d)  736,  32  O.R. (2d)  703  (C.A.),  involved  a  commercial  tenant  in 
receivership  which  was  in  arrears  in  rental  payments.  The  landlord  was  made 
aware  of  this  state  of  affairs,  and  subsequently  met  with  the  receiver. 

The  receiver  gave  the  landlord  a  note  disclaiming  the  lease,  and  handed  over 
the  keys  to  the  premises.  Being  concerned  about  the  security  of  the  premises, 
the  landlord  took  the  keys,  but  continued  to  assert  that  the  lease  was  still 
in  force.  This  he  confirmed  by  letter  on  the  same  day,  wherein  the  landlord 
proposed  to  relet  on  the  tenant’s  behalf,  while  continuing  to  hold  the  latter 
responsible  for  all  damages. 

The  following  week  the  landlord  executed  a  distress  warrant,  later 
selling  the  tenant's  goods  for  the  arreas.  Holland,  J.,  held  that  the  landlord 
had  not  accepted  the  surrender  of  the  lease,  so  that  lease  remained  in  force. 
There  being  no  forfeiture  of  the  tenancy,  therefore,  the  landlord  had  the 
right  to  take  distress. 

The  relevant  part  of  the  letter  upholding  the  lease  follows: 


Re:  Ema  Enterprises  Limited  Lease  to  Harry  D.  Shields  Limited,  5701 

Steeles  Avenue  West  Weston. 

We  are  the  solicitors  for  Ema  Enterprises  Limited  and  note  that  you  were 
appointed  as  receiver  for  Harry  D.  Shields  Limited,  the  tenant  under  lease 
dated  the  15th  day  of  July,  1977  entered  into  between  Ema  Enterprises 
Limited  and  the  said  Harry  D.  Shields  Limited. 

Our  client  advises  that  Harry  D.  Shields  Limited  is  in  default  of  the 
payment  of  rent  and  has  vacated  the  above-mentioned  premises  contrary  to 
the  terms  of  the  lease. 

Please  be  advised  that  our  client  proposes  to  relet  the  premises  on  the 
account  of  the  tenant  and  enter  into  possession  on  that  basis  only. 

Please  also  be  advised  that  our  client  intends  to  hold  the  tenant  responsible 
for  any  damages  suffered  and  upon  such  reletting,  all  rentals  received  by  our 
client  from  such  reletting  shall  be  applied,  firstly,  to  the  payment  of  any  oosts 
and  expenses  of  such  reletting,  including  brokerage  fees  and  solicitors’  fees 
and  of  the  cost  of  any  alterations  and  repairs  that  may  be  necessary;  secondly, 
to  the  payment  of  any  indebtedness  other  than  rent  due  from  you  to  our 
client;  and  thirdly,  to  the  payment  of  rent  due  and  unpaid,  and  the  residue,  if 
any,  shall  be  held  by  our  client  and  applied  in  payment  of  future  ;-ent  as  it 
may  become  due  and  payable. 

Our  client  shall  be  looking  to  Harry  D.  Shields  Limited  for  payment  of  the 
amount  by  which  the  rentals  received  from  such  reletting  during  any  month 
are  less  than  the  rent  payable  during  that  month  by  the  tenant,  Harry  D. 
Shields  Limited. 

Our  client  reserves  the  right  that,  notwithstanding  any  such  reletting 
without  termination,  our  client  may  at  any  time  thereafter  elect  to  terminate 
this  lease. 
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of  execution  of  a  land  sale  contract  has  no:  bean  explored.  In  the  A  medgamated 
Investment  case,  footnote  12,  supra,  it  was  assumed  that  the  date  of  contract 
was  the  significant  date.  The  other  view  would  give  a  significance  :o  execution 
that  would  create  new  problems.  Postponement  of  a  closing  date  might  alter 
the  legal  consequences  of  subsequent  events. 

•^In  Paradine  v.  Jane  (1647),  Aleyn  26,  82  E.R.  897,  at  p.  888,  a  case  asserting 
the  older  view  that  duties  created  by  contract  w'erc  absolute,  the  court  said,  in 
refusing  relief  to  a  lessee  of  land  that  had  been  occupied  by  enemy  troops: 
“as  the  lessee  is  to  have  the  advantage  of  casual  profits,  so  he  must  run  the 
hazard  of  casual  losses,  and  not  lay  the  whole  burthen  of  them  upon  his  lessor". 

■^In  Cricklewood  Property  and  Investment  Trust  Ltd.  v.  Leighton  investment 
Trust  Ltd.,  [1945]  A.C.  221  the  example  was  given  of  land  the  subject  of  a 
building  lease  zoned  forever  as  an  open  space.  In  Re  Dennis  Commercial 
Properties  Ltd.  and  Wcstmount  Life  Ins.  Co.  (1969).  7  D.L.R.  (3d  '  214  (Onl. 
H.C.J.).  affd  8  D.L.R.  (3d)  6SS/;  (C.A.).  [1969]  S.C.R.  xii,  an  agreement  to 
lease  office  space  in  a  building  to  be  constructed  was  held  to  be  frustrated  by 
the  expropriation  of  the  site.  The  Ontario  Landlord  ar.d  Tenant  Ac:  provides 
that  the  doctrine  of  frustration  applies  to  residential  tenancies.  Landlord  and 
Tenant  Act  (Ont.).  s.  88;  B.C..  s.  9(4):  P.E.I..  s.  91(51:  Landlord  and  Tenant 
(Residential  Tenancies)  Act  (Ndd.),  s.  10.  The  Ontario  Act  was  applied  in 
Caithness  Caledonia  Ltd.  v.  Goss  (1973).  34  D.L.R.  (3d)  640  (Sr::.!!  Cl.  Cr.) 
to  a  landlord's  failure  to  provide  air  conditioning.  A  lessee  of  licensed  premises 
has  been  held  not  to  be  excused  by  legislation  prohibiting  the  saie  . :  alcohol, 
see  footnote  39,  supra. 

•‘•'In  Merkttr  v.  H.  Siioo/n  be  to.  Ltd.,  [1954]  1  D.L.R.  85  (Ont.  C.A.).  the  lessee 
of  a  stall  in  an  anticipated  summer  market  was  held  not  to  be  excused  by  the 
failure  of  the  market  to  materialize.  The  court  was  apparently  influenced  by  its 
classification  of  the  stall-holder’s  interest  as  a  "lease". 

Capital  Quality  Homes  Ltd.  v.  Colwyn  Construction  Ltd.  (1975),  61  D.L.R 
(3d)  385  (Out.  C.A.),  d;std  in  Victoria  Wood  Development  Corn.  Inc.  v. 
Ondre v  (1977).  14  O.R.  (2d)  723  (ll.C.J.)  (land  zoned  as  green  belt). 


In  Merkur  v  H.  Shoom  5  Co,  Ltd.,  [1945]  1  D.L.R.  85  (Ont.  C.A.),  the 
defendant  had  paid  to  the  plaintiff  a  certain  sum  purported  to  be  rent  for 
"summer  market  space",  being  a  stall  in  a  fruit  and  produce  market.  Due  to 
a  fire  in  premises  adjoining  the  market,  the  other  tenants  of  the  plaintiff 
moved  out.  Defendant  sought  to  argue  that  since  there  were  no  other  tenants, 
the  premises  no  longer  constituted  a  summer  market,  and  so  the  object  of  the 
lease  was  defeated  and  the  contract  frustrated.  The  Court  held  that  the  lease 
continued  to  be  effective  since  the  premises  themselves,  the  "subject-matter 
of  the  contract",  had  never  ceased  to  exist.  It  further  held  that  the 
"weight  of  judicial  authority  is  that  the  doctrine  of  frustration  does  not 
apply  to  leases". 

The  same  view  has  now  been  clearly  adopted  in  England.  The  case  of 
National  Carriers  Ltd,  v  Panalpina  (Northern)  Ltd.,  [1981]  1  All  E.R.  161, 
[1981]  2  W.L.R.  45  (H.L.),  involved  the  lease  of  a  warehouse,  which  was 
subsequently  cut  off  from  all  access  due  to  a  danger  arising  from  a  nearby 
building;  this  loss  of  use  was  anticipated  to  last  for  a  year  or  more. 

Their  Lordships  held  that  the  doctrine  of  frustration  should  apply  to  leases 
of  land  in  the  same  way  as  to  ordinary  contracts,  thereby  affirming  the 
Cricklewood  case;  Lord  Wilberforce  also  made  particular  reference  to  the 
judgement  of  Laskin  J  in  Highway  Properties  acknowledging  a  move  in  part 
contractual  in  nature. 

Their  Lordships,  however,  found  on  the  facts  of  National  Carriers  that 
the  loss  of  use  of  the  warehouse  in  question  was  not  of  such  a  duration  as 
to  constitute  a  frustration  of  the  contract. 
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(c)  Illegality. 

It  has  been  argued  that  a  lease  will  not  be  enforced  if  the  o  ect  for 
which  it  was  entered  into  is  illegal.  In  Alexander  v  Ray son,  [1936]  1  K.B. 

169  (C.A.),  the  tenant  and  the  landlord  entered  into  two  agreements:  the 
first  provided  for  the  rental  of  a  flat  with  certain  services  at  L450  per 
year,  and  the  second  provided  for  largely  similar  services  at  L750  per  year. 
This  form  of  agreement  was  entered  into  by  the  landlord  with  a  view  to  mis¬ 
representing  his  rental  revenue  to  the  local  City  Council.  Alleging  that  the 
landlord  had  failed  to  fulfill  all  of  the  terms  of  the  second  agreement,  the 
tenant  refused  payment  of  L750;  at  trial,  the  tenant  argued  that,  the  agreement 
being  made  for  an  illegal  purpose,  the  Court  should  not  enforce  it. 

In  rendering  the  judgement  of  the  Court  it  was  said: 

It  is  settled  law  that  an  agreement  to  do  an  act  that  is 
illegal  or  immoral  or  contrary  to  public  policy,  or  to  do  any 
act  lor  a  consideration  that  is  illegal,  immoral  or  contrary  to 
public  policy,  is  unlawful  and  therefore  void.  But  it  often 
happens  that  an  agreement  which  in  itself  is  not  unlawful  is 
made  with  the  intention  of  one  or  both  parties  to  make  use 
of  the  subject  matter  for  an  unlawful  purpose,  that  is  to  say 
a  purpose  that  is  illegal,  immoral  or  contrary  to  public  policy. 

The  most  common  instance  of  this  is  an  agreement  for  the 
sale  or  letting  of  an  object,  where  the  agreement  is  unobjec¬ 
tionable  on  the  face  of  it,  but  where  the  intention  of  both 
or  one  of  the  parties  is  that  the  object  shall  be  used  by  the 
purchaser  or  hirer  for  an  unlawful  purpose.  In  such  a  case 
any  party  to  the  agreement  who  had  the  unlawful  intention  is 
precluded  from  suing  upon  it. 

In  this  case  a  distinction  was  drawn  between  the  enforcement  of  an  illegal 
agreement  per  se  and  the  passage  of  property  under  such  an  agreement.  It  was 
pointed  out  that,  while  the  terms  of  an  illegal  agreement  will  not  them¬ 
selves  be  enforced,  if  property  has  passed  thereunder  the  recipient  will 
remain  legally  entitled  to  that  property. 

In  view  of  these  various  authorities  it  seems  plain  that, 
if  the  plaintiff  had  let  the  flat  to  the  defendant  to  be  used 
by  her  for  an  illegal  purpose,  he  could  not  have  successfully 
sued  her  for  the  rent,  but  the  leasehold  interest  in  the  flat 
purporting  to  be  granted  by  the  lease  would  nevertheless  have 
been  legally  vested  in  her.  The  result  would  have  been  that 
the  defendant  would  be  entitled  to  remain  in  possession  of 
the  flat  without  payment  of  rent  until  and  unless  the  plaintiff 
could  eject  her  without  having  to  rely  upon  the  lease  or 
agreement.  .  ,  .  if  the  plaintiff  has  by  his  conduct 

placed  himself  in  the  same  position  in  law  as  though  he  had 
let  the  flat  with  the  intention  of  its  being  used  for  an  illegal 
purpose,  he  has  no  one  but  himself  to  thank  for  any  loss 
that  he  may  suffer  in  consequence. 

It  was  held  that  the  intent  to  use  the  agreements  themselves  in  this  case 
for  an  illegal  purpose  stood  on  the  same  footing  as  if  the  subject  of  the 
agreements  was  to  be  so  used.  Hence,  the  Court  would  not  enforce  the 
agreements,  and  the  tenant  was  not  liable  for  rent. 
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Several  tinier  it  has  been  said  by  Divisional  Courts  that  it 
would  be  well  for  County  Court  Judges  to  give  reasons  for 
their  decisions — and  I  think  it  right  to  state  this  once  more. 

Appellate  Courts  are  often  placed  at  a  great  disadvantage 
from  the  want  of  a  statement  by  the  trial  Judge  of  the  reasons 
for  his  decision.  The  parties,  too.  should  know  what  the  grounds 
of  the  judgment  are. 

Note:  Since  the  above  was  written,  my  brother  Middleton 
has  called  my  attention  to  a  Massachusetts  case.  Delano  v. 
Smilh  (1910),  92  N.E.  Repr.  500,  which  is  much  in  point. 


The  restriction  of  use  to  which  a  tenant  may  put  a  property  was  considered 
in  Polickchio v  Phoenix  Assurance  Co.  of  Canada  Ltd.  (1977),  17  O.R.(2d)  118, 

79  D.L.R.(3d)  453  (Dist.  Ct.).  The  tenant  in  this  case  was  absent  from  the 
rented  premises  for  protracted  periods;  during  one  of  these  absences  the 
furnace  went  off,  resulting  in  frozen  pipes  and  subsequent  water  damage  to 
the  property.  Gould,  D.C.J.  held  that  user  which  allowed  the  premises  to  be 
"ynsupervised  during  a  very  large  part  of  most  days"  was  not  use  in  a  "tenant¬ 
like  manner",  and  so  was  a  breach  of  that  implied  obligation.  The  damage 
which  resulted  from  that  lack  of  supervision  was  thus  the  liability  of  the 
tenant;  the  defence  that  such  harm  could  have  occurred  even  with  more  normal 
use  was  rejected. 

The  duty  to  use  rented  premises  in  a  tenant -like  manner  was  examined 
again  in  Barron  v.  Bernard  (1972),  33  D.L.R.  (3d)  371  (N.S.Co.Ct.) .  In 
determining  the  tenant’s  obligation  in  this  regard,  O' Hearn  Co.  Ct .  J.  adopts 
the  description  of  Denning  L.J.  (as  he  then  was)  in  Warren  v.  Keen,  [1953] 

2  All  E.R.  1118,  [1954]  1  Q.B.  15  (C.A.): 


It  can  I  think,  best  be  shown  by  some  illustrations.  The  tenant  must 
take  proper  care  of  the  place.  He  must,  if  he  is  going  away  for  the 
winter,  turn  off  the  water  and  empty  the  boiler.  He  must  clean  the 
chimneys,  when  necessary,  and  also  the  windows.  He  must  mend  the 
electric  light  when  it  fuses.  He  must  unstop  the  sink  when  it  is 
blocked  by  his  waste.  In  short,  he  must  do  the  little  jobs  about  the 
place  which  a  reasonable  tenant  would  do.  In  addition,  he  must,  of 
course,  not  damage  the  house,  wilfully  or  negligently:  and  he  must 
see  that  his  family  and  guests  do  not  damage  it:  and  if  they  do,  he 
must  repair  it.  But  apart  from  such  things,  if  the  house  falls  into 
disrepair  through  fair  wear  and  tear  or  lapse  of  time,  or  for  any 
reason  not  caused  by  him,  then  the  tenant  is  not  liable  to  repair  it. 
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Earl  Bathurst  v.  Fine,  [1974]  2  All  E.R.  1160,  [1974]  1  W.L.R.  905  (C.A.), 
involved  the  lease  of  an  English  country  house  to  an  American  for  a  term  of 
20  years.  The  lease  made  special  stipulations  as  to  the  maintenance  of  the 
house  and  grounds,  and  for  certain  improvements  thereon  to  be  made  by  the 
tenant.  Lord  Denning  M.R.  Notes: 


Those  stipulations  seem  to  me  to  show  very  clearly  that  the  personal 
qualifications  and  suitability  of  Mr.  Fine  as  a  tenant  were  very  much  at 
llio  heart  of  this  lease.  It  was  fundamental  that  he  would  be  there  himself 
umJ  that  he  would  reside  there  himself  and  keep  the  house  in  a  character 
lilting  the  estate. 

The  tenant  departed  for  France  for  a  time,  and  was  then  not  permitted 
to  re-enter  England.  His  absence  resulted  in  the  operation  of  a  clause  of 
the  lease  which  would  forfeit  the  term;  the  tenant,  admitting  that  he  had 
no  defence  to  the  forfeiture  itself,  applied  to  the  court  for  relief.  Lord 
Denning  M.R.,  with  the  other  members  of  the  Court  concurring,  said: 


This  case  is  unusual  because  it  concerns  the  personal  qualifications  of 
the  tenant.  How  far  are  those  to  be  taken  into  account  in  granting  or 
refusing  relief  from  forfeiture?  In  many  case's  it  would  not  be  a  ground 
for  refusing  relief,  but  in  some  cases  it  is.  For  instance,  we  have  been 
referred  to  section  146  (9)  of  the  Act  of  1925  (a  new  section  in  1925 
which  was  not  in  the  Conveyancing  Act  1881)  which  shows  that  there  are 
leases,  such  as  leases  of  agricultural  land,  where  the  personal  qualifications 
of  the  tenant  are  of  importance.  It  says: 

“  This  section  does  not  apply  to  a  condition  for  forfeiture  on  the 
bankruptcy  of  the  lessee  or  on  taking  in  execution  of  the  lessee’s 
interest  ”  in  the  case  of  five  classes  of  lease,  including  “  (e)  Any 
property  with,  respect  to  which  the  personal  qualifications  of  the 
tenant  are  of  importance  for  the  preservation  of  the  value  or  character 
of  the  property, . . .” 

That  applies  to  forfeiture  for  bankruptcy  or  execution,  but  it  seems 
to  me  that  it  is  a  legitimate  consideration  in  other  cases  when  relief  is 
being  considered.  It  applies  in  any  case  where  the  personal  qualifications 
of  the  tenant  are  of  importance  for  the  preservation  of  the  value  or  charac¬ 
ter  of  the  property.  This  is  essentially  such  a  case.  If  the  tenant  is  shown 
to  be  unsuitable  personally,  then  relief  can  be  refused.  Here  we  have  a 
man  who  is  not  a  subject  of  this  country  but  an  American  citizen.  He 
has  behaved  in  such  a  way  that  he  is  banned  from  entering  this  country 
and  he  is  not  a  fit  person  to  be  a  tenant  of  this  property.  The  judge  was 
quite  right  in  refusing  relief. 
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In  Central  Estates  (Belgravia)  Ltd,  v.  Woolgar  (No. 2),  [1972]  3  All 
E.R.  610,  [1972]  1  W.L.R.  1048  (C.A.),  the  elderly  tenant  sublet  rooms  of 
the  premises  concerned.  He  was  as  a  result  convicted  of  keeping  a  brothel, 
and  "the  landlord  sought  to  claim  forfeiture  of  the  lease  on  that  ground. 
After  the  landlord  had  served  notice  of  the  forfeiture,  a  clerk  in  the 
landlord's  office  accepted  rent  from  the  tenant.  The  trial  judge  held  that 
the  acceptance  of  rent  by  the  landlord's  servant  did  not  constitute  waiver 
of  the  forfeiture,  but  exercised  his  discretion  to  grant  relief  from  the 
forfeiture  on  a  number  of  grounds.  On  the  landlord's  appeal  and  tenant's 
cross-appeal,  the  majority  of  the  Court  declined  to  interfere  with  the  dis¬ 
cretion  of  the  trial  judge  in  granting  relief  from  forfeiture. 

As  regards  the  waiver  of  forfeiture,  the  Court  held  that  an  unequivocal 
act  by  the  landlord  consistent  only  with  the  continued  existence  of  the 
lease  would  operate  as  a  waiver;  the  fact  that  this  waiver  was  not  with  the 
intent  of  the  landlord,  and  this  was  known  by  the  tenant,  was  seen  to  be 
immaterial.  The  acceptance  of  rent  after  notice  of  intent  to  forfeit  the 
lease  was  such  an  unequivocal  act. 
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lessor,  will  probably  desire  to  terminate  their  tenancy  of  that 
other  property.  In  my  judgment  that  is  a  reason  wholly 
dissociated  from,  and  unconnected  with,  the  bargain  made 
between  the  lessor  and  the  lessees  under  the  lease  that  we 
have  to  consider,  and  is,  from  that  point  of  view,  a  purely 
arbitrary  and  irrelevant  reason.  I  agree  with  the  judgment 
of  Tomlin  J.,  and  that  the  appeal  should  be  dismissed. 

Appeal  dismissed. 

(2)  Ante,  p.  198. 

(4)  £1896]  2  Q.  B.  241,  247. 
(£)  [1903]  2  Cli.  112. 
ft)  [1890]  2  Q.  B.  211,  247. 

($)  8  Times  L.  R.  637.  (?)  [1921]  2  Ch.  7. 

(?)  [1396]  2  Q.  B.  241,  2-44.  (jQ)  [1896]  3  Q.  B.  24L  , 


(1)  L.  R.  9  Ex.  151. 

(J)  [1891]  1  Q.  B.  417,  423w 

8  Times  L.  R.  '337. 


Compare  the  result  in  Moulder  Bros,  with  the  decisions  in  Windmill  Place 
v._  ApECQ  of  Canada  Ltd.  (1976),  72  D.L.R.  C3d)  539,  16  N . STR7”T2d ) "565“ 
(N.S.S.C.A.D.) ,  excerpted  supra,  and  Coopers  §  Lybrand  Ltd.  v.  Wm. 
Schwartz  Contruction  Co.  Ltd.  (1980) ,“  116  d"7OT"450  (MtaT'QTBTJ',  infra. 


In  the  case  of  Shields  v.  Pickier,  [1948]  1  D.L.R.  809,  the  majority 
of  the  Ontario  Court  of  Appeal  held  that  the  landlord's  refusal  of  consent 
to  assignment  need  not  be  based  on  the  assignee's  personality  or  the  proposed 
user  of  the  premises.  The  chief  majority  judgement  in  this  case  rejected 
the  Houlder  Bros,  rule  as  being  unnecessarily  restrictive,  while  the  dissent 
chose  to  follow  that  case. 

A  similar  view  of  Houlder  Bros,  was  taken  in  Pimms  Ltd,  v.  Tallow 
Chandlers  in  the  City  of  London,  [1964]  2  All  E.R.  145  (C.A.).  In  this  case 
the  landlord  refused  to  consent  to  the  assignment  of  the  remaining  thirteen 
years  of  a  lease  of  restaurant  premises  to  a  group  of  developers,  which 
refusal  was  based  upon  perceived  injury  which  the  landlord  would  suffer  to 
his  own  financial  interests  in  redevelopment  of  the  area.  The  Court  in  the 
end  held  that  this  refusal  did  re  te  to  the  personality  of  the  assignee, 
but  in  the  course  of  their  judgment  considered  whether  the  requirement,  as 
presented  in  Houlder  Bros.,  was  necessary: 
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Ur.  dibits  eiru  l  HouUle.r  Brother s  <k  Co.,  Ltd.'s  Beane,  Houlder  Brut  hern  .£;  Co.,  Lbl. 
v.  6 libbs  (10)  has  roiiMi  in  for  sorno  unl'avourablo  comment  in  tho  Houh<«  of  Lorils 
in  Viscount  Tmlojnr  v.  1 1 unvote l  (17).  This  was  in  fact  not  a  coho  of  consent 
beintf  withheld  to  assignment  of  leasehold  property.  It  concerned  a  covenant 
which  required  the  lessee  to  insure  in  tho  Law  biro  Office  or  in  some  other  res¬ 
ponsible  insurance  office  to  be  approved  by  tho  lessor.  An  assignee  of  the  lease 
took  out  an  insurance  in  tho  Allas  Company,  whose  responsibility  was  not 
questioned;  but  the  lessor  withheld  his  approval  on  the  ground  that  for  purposes 
of  estate  management  ho  required  tho  numerous  houses  on  his  estate  to  be 
insured  in  tho  same  ollice.  In  an  act  ion  for  forfeiture  of  the  lease  l.y  reason 
of  breach  of  cove  nant,  it  was  held  that,  on  a  true  construction  of  the  covenant, 
the  primary  obligation  of  the  assignee  was  to  insure  in  the  Law  b  ire  Ollice,  and 
thill  the  lessor  had  an  absolute  right,  to  withhold  his  approval  of  an  alternative 
ollice  without  entering  on  reasons.  It.  was  also  held  that,  assuming  that  an 
implied  term  was  to  be  imported  into  the  contract,  that  the  lessor’s  approval 
was  not  to  )>e  unreasonably  withheld,  the  grounds  of  the  appellant's  disapproval 
were  reasonable.  Viscount  DuNuntsr  said  (IN)  referring  to  He  Gibbs  awl 
Houlder  Brother s  <0  Co.,  Ltd.'s  Lease,  Haulier  Brothers  Co.,  Ltd.  v.  dibits  (Itt): 

"  Further,  I  would  like  to  say  that,  although  it  is  unnecessary  to  consider 
whether  that  case  was  well  decided,  I  am  not  inclined  to  adhere  to  the 
pronouncement  that  reasonableness  was  only  to  be  referred  to  something 
which  touclusi  both  parties  to  the  lease.  I  should  read  reasonableness  in 
the  general  sense,  and  if  it  was  necessary — it  is  not  so  in  tho  view  already 
expressed— I  would  hold  here  that  tho  appellants’  reasons  are  eminently 
reasonable.” 


In  Bickel  v.  Duke  of  Westminster,  [1976]  3  All  E.R.  801,  [1976]  3 
W.L.R.  805  (C.A.),  the  tenants  proposed  to  assign  their  lease  to  a  sub-tenant; 
as  a  consequence  of  such  assignment  and  certain  legislation,  the  assignee 
would  become  entitled  to  purchase  the  freehold  estate  at  a  price  well  below 
market.  Not  surprisingly,  the  landlord  refused  consent  to  such  an  assignment. _ 
The  Court  acknowledged  that  this  reason  was  unrelated  to  the  personality  of 
the  proposed  assignee.  In  his  judgement  Orr  L.J.  said: 

In  Pitnms  Ltd.  v.  Tallow  Chandlers  Co.,  where  it  was  the  object  of 
the  proposed  assignee,  a  development  company,  to  take  advantage,  of  the 
nuisance  value  of  the  unexpired  period  of  the  lease  so  as  to  obtain 
participation  with  the  landlords  in  a  proposed  redevelopment  scheme,  this 
court  again  distinguished  In  re  Gihhs  and  lloalder  Brothers  and  Co. 

Ltd.'s  Lease,  on  the  same  basis  as  in  the  earlier  cases,  and  held,  further, 
that  the  proposed  assignment  was  not  a  normal  one  but  (in  the  words  of 
Tucker  L.J.)  “  pregnant  with  future  possibilities.” 

On  these  authorities,  in  my  judgment,  the  withholding  of  consent  in 
the  present  case  was  reasonable  because  it  related  to  an  attribute  of  the 
personality  of  the  proposed  assignee  in  that  he  would  be  eligible  in  due 
course  to  acquire  the  freehold  by  virtue  of  the  Leasehold  Reform  Act 
1967,  and  to  the  effect  of  the  proposed  assignment  on  the  user  and 
occupation  of  the  premises,  and  to  the  relationship  of  landlord  and 
tenant  in  regard  to  the  subject  matter  of  the  demise,  and  because,  on 
the  evidence,  the  object  of  the  refusal  was  based  on  views  which  a 
reasonable  man  could  well  entertain  as  to  the  proper  management  of  the 
lessor’s  estate  of  which  the  premises  in  question  form  part. 

The  refusal  of  consent  was  therefore  upheld. 

A  differently  constituted  Court  of  Appeal  reached  the  same  result  in 
Norfolk  Capital  Ltd,  v.  Kitway  Ltd.,  [1976]  3  W.L.R.  796.  Houlder  Bros, 
was  not  mentioned  in  the  judgements,  and  Tallow  Chandlers  was  neither  cited 
in  argument  nor  referred  to  by  the  Court,, 
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In  Sundance  Investment  Corp.  Ltd,  v.  Richfield  Properties  (1983) , 

27  R.P.R.  93  (Alta. C. A.) ,  the  tenant,  Sundance,  wished  to  assign  its  lease 
to  Swiss  Chalet.  The  lease  stated  that  if  the  other  major  tenant  (Beaver 
Lumber)  of  the  shopping  centre  objected  to  the  nature  of  the  business  of 
the  sub-tenant,  consent  for  assignment  could  be  withheld  and  reasonableness 
is  only  relevant  if  the  other  tenant  does  not  object.  Beaver  Lumber  ob¬ 
jected  to  the  assignment  claiming  that  a  restaurant  of  that  size  would 
attract  a  large  number  of  people  and  with  the  proposed  entrance  near 
Beaver's  entrance,  parking  would  become  a  serious  problem.  Beaver  argued 
that  it  required  parking  close  to  the  building  for  its  customers  given  the 
heavy  and  bulky  merchandise  often  sold.  The  majority  of  the  Court  of 
Appeal  accepted  Beaver  Lumber's  argument  and  held  that  the  parking  issue 
was  an  objection  relating  to  the  nature  of  the  proposed  business  and  the 
assignment  could  not  be  granted.  Harradence,  J.A.,  in  dissent,  stated 
that  parking  does  not  relate  to  the  nature  of  the  business.  For  one  reason, 
no  tenant  under  the  agreement  had  exclusive  sovereignty  over  areas  of  the 
parking  lot;  secondly,  any  restriction  on  subletting  is  a  restraint  on 
alienation  and  should  be  construed  narrowly;  thirdly,  Richfield  had  a 
commercial  interest  in  Beaver's  business,  and  noticing  that  the  volume 
of  business  might  be  reduced,  objected  to  the  assignment.  Any  objection 
by  Richfield  is  subject  to  reasonableness  and  here  does  not  comply.  The 
landlord  was  prepared  to  assume  the  risk  of  Sundance's  growth  and  is  not, 
in  principle,  any  different  a  risk  in  this  situation. 


In  Bocardo  S.A.  v.  S.  §  M.  Hotels,  [1980]  1  W.L.R.  17  (English  C.A.), 
a  clause  in  the  lease  provided  that  before  assignment  could  be  given,  an 
irrevocable  notice  must  be  sent  to  the  landlord  surrendering  the  lease. 

If  the  landlord  did  not  accept  the  surrender,  the  assignment  could  go 
ahead  subject  to  the  consent  of  the  landlord.  The  court  was  asked  how 
this  clause  relates  to  s .  19  ( 1 )  of  the  Landlord  and  Tenant  Act,  1927 
which  states  that  "In  all  leases ...  containing  a  covenant  against  assign¬ 
ing.  .  .without  consent ...  such  consent... is  not  to  be  unreasonably  withheld". 
In  particular,  does  s.19(1)  disallow  the  condition  of  surrender  and  re¬ 
quire  all  assignments  be  allowed  subject  also  to  reasonableness?  The 
court  held  that  the  clause  in  the  lease  could  stand.  They  argued  that 
since  s .  1 9  ( 1 )  does  not  prevent  freedom  of  contract  to  ban  assignments 
altogether  (there  must  be  a  convenant  against  assigning  without  consent 
for  s.19(1)  to  apply)  then  there  is  no  reason  to  stop  a  limited  right  to 
assign;  that  is,  to  require  a  condition  precedent  that  surrender  first 
be  offered  before  the  reasonableness  requirement  is  to  apply. 

In  Bromley  Park  Garden  Estates  Ltd,  v.  Moss  [1982]  2  All  E.R.  890, 
(English  C.A.),  Bromley  Park  refused  consent  to  its  tenant  to  assign  its 
lease  to  Moss.  Bromley  stated  that  it  desired  a  surrender  of  the  lease 
because  it  was  attempting  to  secure  a  single  lease  for  the  whole  build¬ 
ing  which  would  be  more  beneficial  to  the  landlords.  The  defendant 
invoked  s.19(1)  of  the  Landlord  and  Tenant  Act,  1927,  arguing  that  the 
refusal  of  consent  to  assign  was  unreasonable.  At  trial,  it  was  held 
that  the  landlord's  refusal  was  reasonable  as  its  estate  management  should 
be  considered.  On  appeal,  the  judgment  was  reversed.  Reasonableness  must 
be  seen  with  respect  to  the  parties'  intentions  upon  entering  the  contract. 
Factors  such  as  the  occupation  or  use  of  the  premises  or  personality  of 
the  tenant  would  be  taken  into  account.  The  landlord's  investment  plans, 
however,  which  required  a  surrender  of  the  lease  -  are  a  policy  entirely 
outside  the  intention  to  be  implied  at  the  time  of  granting  the  lease, 
and  are  not  a  reasonable  basis  to  refuse  consent. 


* 


